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tablishing the right is one thing; changing the requirements of it or,
in other words, changing the right itself, is another.
The law remains as the Constitution set it, and legislative attempts
to prescribe a minimum period of duration of residence are invalid.
BURTON M. MIdHAELS

LABOR LAW: VALIDITY OF STATE PUBLIC UTILITY
COMPULSORY ARBITRATION ACTS
Amalgamated Association v. Wisconsin Employment Relations Board,
340 U.S. 383 (1951)
The Wisconsin Employment Relations Board sought an injunction against the petitioning labor union and its officers to prevent
their calling a strike that would interrupt passenger service on buses
and streetcars serving Milwaukee County and City exclusively.' The
Wisconsin Public Utility Anti-Strike Law provided that an impasse
in collective bargaining was to be followed by conciliation and, if
necessary, compulsory arbitration, the purpose of the requirement
being to insure continuous operation of essential public utilities during periods of labor disputes. 2 An order for a perpetual injunction
granted by the trial court was affirmed by the Wisconsin Supreme
Court.3 On certiorari, HELD, the statute conflicts with the National
Labor Relations Act as amended by the Taft-Hartley Act.4 Judgment
reversed, Justices Frankfurter, Burton, and Minton dissenting.
By enacting the National Labor Relations Act in 1935 Congress
extended federal legislation under the commerce power to include
'By the same opinion the Court reversed United Gas, Coke & Chem. Workers
of America, CIO v. Wisconsin Emp1. Rel. Bd., 258 Wis. 1, 44 N.W.2d 547 (1950),
in which the Wisconsin Supreme Court had affirmed imposition of fines for contempt of a restraining order forbidding a strike by employees of a company furnishing heating and illuminating gas to the general public in Milwaukee County

and City.
2WIs. STAT. §§111.50-111.64 (1951). The statute specifically stated that any individual employee could quit his job whenever he chose.
3257 Wis. 43, 42 N.W.2d 471 (1950).
449 STAT. 449 (1935), 29 U.S.C. §§151-166 (1946), as amended, 29 U.S.C.
§§141-197 (Supp. 1950).
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regulation of labor disputes involving industries engaged in interstate commerce. In 1938 the Supreme Court held in Consolidated
Edison Co. v. National Labor Relations Board5 that industries engaged in intrastate commerce came under the provisions of this statute if a cessation of their activities would cause a substantial interruption of the interstate activities of their customers.
The instant case is the first Supreme Court decision on the validity
of a state statute requiring compulsory arbitration of labor disputes
in public utilities engaged in intrastate commerce." The result raises
three principal questions: (1) Does Congress have the power under
the commerce clause to regulate a labor dispute that in fact does not
affect interstate commerce and that involves a privately owned public
utility carrying on its business and activities wholly within a single
state? (2) Should regulation by Congress pre-empt the field so as to
preclude the states from regulation of strictly local disputes, thereby
leaving the states helpless, even in emergencies, in a field in which
Congress has shown itself either uninterested or incompetent? (3)
What is the effect of this decision on similar statutes of ten other
7
states?
The Court in holding that this utility falls within the scope of
federal law because it "affects commerce," relied on the Consolidated
Edison case. Subsequent to that decision the federal courts stated
that the test of federal authority to oust the states ii whether interruption or cessation of intrastate utility business substantially affects
interstate commerce." This test is necessarily one of fact and should

5305 U.S. 197 (1938).
6Certain state courts had previously upheld such laws, e.g., New Jersey Bell Tel.
Co. v. Communication Workers of America, 5 N.J. 354, 75 A.2d 721 (1950); Wisconsin Empl. Rel. Bd. v. Amalgamated Ass'n, 257 Wis. 43, 42 N.W.2d 471 (1950).
7FLA. STAT. c. 453 (1951); IND. ANN. STAT. §§40-2401 et seq. (1952); MAss. ANN.
LAWS c. 150B (1949); Mich. Pub. Acts 1939, No. 176 (subsequent amendment of
1947 declared unconstitutional as violating Michigan Constitution, Local 170 Transport Workers Union of America v. Genesee Circuit Judge, 322 Mich. 332, 34 N.W.2d
71 (1948)); MINN. STAT. §§179.01-179.47 (1949); Mo. REV. STAT. ANN. §§10178.101
et seq. (Supp. 1950); NEB. Rav. STAT. §§48-801 et seq. (Cum. Supp. 1949); N.J.
STAT. ANN. §§34:13B-1 et seq. (1951); TEX. STAT., REv. Civ. art. 1446a (1948); VA.
CODE §§40-75 et seq. (1950).
SBethlehem Steel Co. v. New York Labor Bd., 300 U.S. 767 (1947); NLRB v.
Mid-C Gasoline Co., 172 F.2d 974 (5th Cir. 1949); NLRB v. Baltimore Transit Co.,
140 F.2d 51 (4th Cir. 1944); NLRB v. J. L. Hudson Co., 135 F.2d 380 (6th Cir.),
cert. denied, 320 U.S. 740 (1943); Pueblo Gas & Fuel Co. v. NLRB, 118 F.2d 304
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be decided on the facts in each individual case. 9 Whenever a local
utility, operating wholly within a single state, substantially affects
interstate commerce, then it is subject to NLRB regulation. 10 In the
instant case the majority carefully sidestepped this basic issue and
dogmatically assumed a connection with interstate commerce.
Assuming such a relation, however, the second question arises,
namely, should federal regulation preclude state regulation in disputes of local emergency scope? The Supreme Court has previously
held that the states may regulate those types of matters that because of
their number and diversity may never be adequately dealt with by
Congress under the commerce clause." In the instant case the employers contended that the Taft-Hartley Act applied to disputes involving national emergencies only. The Court did not face that issue
squarely, however; instead it brushed aside the practical necessity of
dealing with emergencies by observing that the Wisconsin statute was
a comprehensive code for the settlement of labor disputes between
public utility employers and employees. The Court obviously overlooked the seriousness of suspension of service by a monopoly granted
by the public but, according to the instant decision, not subject to
regulation designed to insure the very service for which the monopoly
was granted in the first place. The companies further urged that
predominantly local problems are best left to local governmental
authority for solution; however, the Court merely observed broadly
that Congress has favored a policy of peaceful strikes for higher wages,
and then assumed that local businesses are within federal jurisdiction
and are accordingly immunized against state regulation. The majority
drew the inference from the express refusal of Congress to give special

(10th Cir. 1941); NLRB v. Henry Levaur, Inc., 115 F.2d 105 (Ist Cir. 1940), cert.
denied, 312 U.S. 682 (1941).
gConsolidated Edison Co. v. NLRB, 305 U.S. 197 (1938) (wholly intrastate business, which, however, imported large quantities of raw materials from without the
state, held amenable to federal control).
'oMilwaukee Gas Light Co., employer in one of the two cases here reviewed,
conceded before the NLRB that it is engaged in interstate commerce within the
meaning of the federal act, 50 N.L.R.B. 800, 810 (1943). There was no such
stipulation by the employer of the Amalgamated Association workers, however.
"South Carolina State H'w'y Dep't v. Barnwell Bros., 303 U.S. 177 (1938);
Cooley v. Board of Wardens, 12 How. 299 (U.S. 1851). For an example of activity
demanding national regulation, see Southern Pacific Co. v. Arizona, 325 U.S. 761
(1945) (maximum number of cars per train within a state, some trains being in
interstate movement).
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treatment to public utilities that Congress meant to include all public
utilities within its jurisdiction, whether local or interstate, so long
as they can by any stretch of the imagination be said to "affect commerce." 12 In a number of instances13 the Court has decided that the
intent of Congress to exclude state regulation must be clearly manifested, that in the absence of such manifestation the state legislation
attacked should be upheld, and that the Supreme Court cannot do
what Congress has expressly refused to do.14 The dissenters in the
instant case point out that Congress decided merely that it did not
wish to subject local utilities to federal control, and that in any event
the judiciary should not impute to Congress the desire to leave the
states helpless in meeting local situations when Congress itself has
restricted national intervention to national emergencies. The apparent result, however, is that the states are left with no recourse in a
situation with which Congress has repeatedly shown itself unable to
cope, even assuming that it has jurisdiction under the Constitution,
and which the states should accordingly be left free to regulate15 The
effect of this decision on similar statutes of other states has caused
much speculation.16
The Florida statute1 7 is almost identical to the Wisconsin statute
and, in so far as it applies to any industry even remotely affecting interstate commerce, may well be struck down as impinging upon the
mounting federal control of business that is local in actual fact. A
recent Florida circuit court decision held the Florida statute invalid
on the basis of the instant case.18 The Supreme Court of Florida may
perhaps construe our statute as governing local emergencies only;

1-1For a federal view of the undesirability of compelling arbitration as to wages,
despite the constant regulation of rates, see statement by Senator Taft, 93 CONG.
REc. 3835 (1947).
13International Union, UAWA v. Wisconsin EmpI. Rel. Bd., 336 U.S. 245
(1949); Bethlehem Steel Co. v. New York State Labor Rel. Bd., 330 U.S. 767 (1947);
Allen-Bradley Local v. Wisconsin Empl. Rel. Bd., 315 U.S. 740 (1942); Kelly v.
Washington ex rel. Foss Co., 302 U.S. 1 (1937).
l4Southern Steamship Co. v. NLRB, 316 U.S. 31 (1942); Allen-Bradley Local v.
Wisconsin Empl. Rel. Bd., 315 U.S. 740 (1942).
' 5 See note 11 supra.
16See Op. ATr'Y GEN. Mo., 27 LAB. REL. REF. MAN. 69 (1951), re its effect on
Mo. REV. STAT. ANN. §§10178.101 et seq. (Supp. 1950).
17FLA. STAT. c. 453 (1951).

ISState ex rel. Lee v. Henderson, unreported (11th Cir. Fla., Mar. 10, 1952,
per Crawford, J.).
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but the declaration of policy therein 9 is the same as the Wisconsin
provision20 that led the majority in the instant case to characterize
the statute as a comprehensive code rather than emergency legislation.
If the Florida statute were restricted by amendment so as to limit
its application to local emergency disputes, however, there is a substantial possibility that it would withstand attack on federal grounds.
Congress should awaken to what must now be done. By this decision the states are left impotent to regulate strikes, even when local
in scope, yet Congress has on its part failed to provide any federal
regulation of a practical nature. The result is a no man's land immune
from any effective regulation whatever. Local public utilities are
monopolies enfranchised by the municipalities, and the managements
of such utilities are forbidden by law to cease operation in order to
bargain for higher prices for the services rendered. Should labor be
able to do what management cannot do? It is indeed a strange turn
of events when the owners of an organization for profit cannot halt
operations while their employees can and do effectively halt such
operations. The people of this country have granted monopolies in
order to insure a steady supply of utility services, and prolonged
strikes causing a stoppage present just as grave a threat to the public
health and safety as do refusals by management to continue such
services. Stoppage by management is checked at the local level, with
satisfactory results. The best solution for local labor disputes is Congressional action returning to the states the authority they enjoyed
for decades under the Constitution to regulate these actions that deliberately create local emergencies and depend upon inconvenience
and detriment to the public for their effectivity.
EUGENE- LEGA E EAsTmooiE

29FLA. STAT. §453.01 (1951).
20
1VIs. STAT. §111.50 (1951).
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